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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ))
V. )) Case No. 05-cv-329-GKF(PJC)
TYSON FOODS, INC., et al., ))

Defendants. ))

STATE'S REPLY TO DEFENDANTS’ RESPONSE (DKT. #2491)TO
STATE'S MOTION IN LIMINE PERTAINING TO EVIDENCE OR
ARGUMENT SUGGESTING THE POLLUTION AT ISSUE
SHOULD BE REMEDIED BY SOME OTHER ENTITY (DKT. #2434 )

The State of Oklahoma respectfully submits thipliRen Support of Its Motionn Limine
Precluding Evidence or Argument Suggesting theufioh at Issue Should Be Remedied By
Some Other Entity [Dkt. #2434].

Introduction

The test of relevance is whether the profferedeawte will make a fact of consequence
more likely (or probable) than it would be withdbe evidence. Fed. R. Evid. 401. Evidence
that does not meet this test is not relevant andldhe excluded. Fed. R. Evid. 402. Even if
the evidence is relevant or marginally relevaniaty be excluded because of its unfair prejudice
or its likelihood of confusion of the issues or le&ling the jury. Fed. R. Evid. 403.

In the present case, the evidence that otheremntibuld or should have taken action to
abate the pollution caused by poultry waste in\& is not relevant to the issue of whether
Defendants’ conduct should be enjoined. EvenafGourt were to determine the marginal
relevance of the “other entities” evidence, it dddae excluded based on the likelihood that it

will confuse the issues and mislead the jury.
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The issues raised by Defendants in their Respg@ide#2491] are addressed below.

The Court Should Reject Defendants’ Attempt To Resurrect Its Primary
Jurisdiction Argument.

Defendants’ opposition to the State’s MotiarLimine is an attempt to proffer evidence
on primary jurisdiction, an issue that was decidgdhis Court on July 5, 2007ee Dkt. #1186-
87. In their Response, Defendants make two argtsitleat are equally unavailing. First,
Defendants suggest that the Court’s decision ty @s&fendants’ Motion to Stay based on
primary jurisdiction [Dkt. #133] was not a legahdiing, but was simply an exercise of the
court’s discretionary power not to apply the prignaurisdiction doctrine. Response at 3.
Second, Defendants suggest that an issue thaekasdisposed of in a previous ruling can still
be relevant. Both arguments should be rejectetidZourt.

The issue of primary jurisdiction was fully bridfand argued on July 5, 200%ee Dkt.
#1216. The Court ruled in the State’s favor onisisee. 7/5/07 Transcript, 101:5-19. Had the
Court done otherwise, it would have declined tacpeal with this case, and referred the case to
an administrative agency that exercises primaigdistion. The very fact the case is going to
trial in this Court indicates primary jurisdictidras no applicability. Moreover, Defendants fail
to explain how the absence of specific findinggh®y Court means that the primary jurisdiction
issue is still viable and that evidence on it sidag allowed. They certainly do not cite any
substantive or procedural authority for the argumdé@efendants’ argument is without
foundation.

Similarly, Defendants’ recitation on the differenoetween an issue that is “dispositive”
and one that is “relevant” does nothing to advahe& argument. An issue that could not
survive a dispositive motion is certainly not relay, particularly in the context of primary

jurisdiction. Particularly in the context of a dioe that would have diverted the case from
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Court to an administrative agency, the dispositnation effectively “disposed of” the issue.
Because primary jurisdiction was disposed of e@rljpe case, it is not now relevant to the legal
issues to be determined by the Court or the jity.argue otherwise is improper.

I. Defendants’ Evidence Does Not Further the Issuef Applicability or
Appropriateness of Injunctive Relief.

Defendants suggest on page 4 of their Responsé thatCourt excludes evidence of
“other entities,” it will be denying Defendants’ility to present evidence that injunctive relief is
not applicable or not appropriate in the presesecaiowever, Defendants do not suggest what
other entity could stop the harm caused by thepraper waste disposal practices. None can.
Instead, Defendants plan on putting forward a ceinfuarray of suggestions that administrative
agencies could correct the problems they cause. Churt should not allow such testimony or
argument that is irrelevant, confusing and prejiadlic

Injunctive relief is an appropriate remedy if trerty seeking the injunction can show the
elements supporting its issuance. This is so éuwbe adverse party is subject to regulation by
an agency or boardsharp v. 251% Street Landfill, Inc., 1991 OK 41, 810 P.2d 1270. If the State
carries its burden on the elements of injunctivief,at is entitled to an injunction, and it istho
relevant that another entity could or should haken action. It does not further the inquiry, and
therefore, it is not helpful to the trier of fad®erhaps more disturbing is the likelihood that the
evidence would confuse the issues, mislead the amy result in a decision reached on an
improper basis, which Fed. R. Evid. 403 was desidogrevent.

1. Defendants’ Statements That the State Has “Ddmned To Exercise Its Power To
Abate Any Imminent Environmental or Health Threat” Are Inaccurate.

The record in this case is replete with testimangt documentary evidence of ongoing

efforts by the State to resolve pollution problezassed by the excessive amount of poultry
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waste in the sensitive IRW. Furthermore, the Stateugh the Secretary of the Environment,
has brought this action to stop Defendants’ comtirsupollution of the watershed. It cannot be
fairly and accurately said that the State has dedlto exercise its power in this matter. Such
suggestions are not only irrelevant and inacculateare misleading, unfairly prejudicial, and

should be excluded under Fed. R. Evid. 401, 402 483.

The fact that other governmental entities may rhegower to take action with regard
to pollution in the IRW does not mean that suchinesy or argument is relevant. The
argument makes no fact of consequence more optebable than it would be without such
evidence, which is the test under Fed. R. Evid.&@1402. Whether anyone else did or did not
take action is not relevant to the issues in tlse caArguing such is clearly an attempt to
misdirect the jury’s attention away from Defendaptdluting conduct. Pointing a finger at the
State legislature or any other governmental emtityot a defense to Defendants’ responsibility
for excessive amounts of phosphorus and bactetteiwaters of the IRW.

IV.  Should the Jury Decide To Enjoin Defendants’ Caduct, Such Action Will Not

Hamper the Efforts of “Other Entities” To Resolve Environmental Issues in the

IRW.

Defendants argue that a decision by the jury joiemefendants’ conduct will impede
or impair ongoing regulatory activities in the IRVResponse at 4. Further, Defendants argue
that “regulatory injunctions” are generally discaged. |d. The Court should reject this
argument. Regulatory schemes and judicial detextioins have long been side-by-side
companions in American jurisprudence. For exanmplegrson who has been injured by a
defective product is not required to seek redressigh the Consumer Product Safety
Commission. Nor is the injured party required $& the legislature to outlaw the product by

enacting a bill to prohibit the product’s sale seu The injured party can seek redress directly
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from the courts. In the present case, Defendamts hot pointed to any law, rule, or regulation
that requires the State to seek relief in any oftw@mm prior to, or in place of, litigation in the
courts.

Further, the argument that the scope of injunathef will hamper existing efforts to
regulate poultry waste in the IRW is highly spetutaand misleading, and Defendants cite no
factual support for this claim. Moreover, any mgtive relief will be directed toward the
conduct of the poultry integrator Defendants. Emgsregulations will continue to be in effect.

V. The State Has Met Fed. R. Evid. 403’s Requiremés

Finally, Defendants incorrectly argue that thet&Stannot sustain the burden of showing
unfair prejudice under Fed. R. Evid. 403, whicheiguired to prevent the admission of otherwise
relevant evidence. First, the State has showrtlieassue is not relevant under Fed. R. Evid.
401 and 402 because it does not further the inqugcond, the State has shown not only that
the evidence is unfairly prejudicial, but that itheonfuse the issues, mislead the jury, and waste
time. Specifically, unfair prejudice will resulth&n the jury is led to believe that there is (or
was) a requirement of the State to seek redressdrwther entity aside from the courts when no
such requirement exists. Further, any presentati@vidence on an issue that has already been
eliminated after a full hearing wastes time anadueses.

Conclusion
For the foregoing reasons, the State asks the @ogrant its motionn limine
prohibiting evidence or argument that the pollutddrthe IRW should be remedied by some other

entity as a basis for denying the injunctive refietight by the State.
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Respectfully Submitted,

W.A. Drew Edmondson OBA #2628
ATTORNEY GENERAL

Kelly H. Foster OBA #17067
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 2¥' st.

Oklahoma City, OK 73105

(405) 521-3921

/s M. David Riggs

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707
Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admittedpro hac vice)
Elizabeth Claire Xidis
(admittedpro hac vice)
MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admittedpro hac vice)
Ingrid L. Moll
(admittedpro hac vice)
Mathew P. Jasinski



Case 4:05-cv-00329-GKF-PJC  Document 2587 Filed in USDC ND/OK on 09/04/2009 Page 7 of 13

(admittedpro hac vice)
MOTLEY RICE LLC

20 Church Street, '7Floor
Hartford, CT 06103
(860) 882-1678

Jonathan D. Orent
(admittedpro hac vice)
Michael G. Rousseau
(admittedpro hac vice)
Fidelma L. Fitzpatrick
(admittedpro hac vice)
MOTLEY RICE LLC
321 South Main Street
Providence, Rl 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

| hereby certify that on this 4th day of SeptemR€&09, | electronically transmitted the
above and foregoing pleading to the Clerk of ther€osing the ECF System for filing and a
transmittal of a Notice of Electronic Filing to th@lowing ECF registrants:

W. A. Drew Edmondson, Attorney General

fc_docket@ola.gov

Kelly H. Foster, Assistant Attorney General

kellyster@oag.ok.gov

M. David Riggs

driggs@riggsabney.com

Joseph P. Lennart

jlennart@riggsabney.com

Richard T. Garren

rgarren@riggsabney.com

Sharon K. Weaver

sweaver@riggsabney.com

Robert A. Nance

rnance@riggsabney.com

D. Sharon Gentry

sgentry@riggsabney.com

David P. Page

dpage@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock

Ibullock@bullock-blakemore.com

Robert M. Blakemore

bblakemore@bullock-blakemona.co

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker

fbaker@motleyrice.com

Elizabeth Claire Xidis

cxidis@motleyrice.com

William H. Narwold

bnarwold@motleyrice.com

Ingrid L. Moll

imoll@motleyrice.com

Mathew P. Jasinski

mjasinski@motleyrice.com

Jonathan D. Orent

jorent@motleyrice.com

Michael G. Rousseau

mrousseau@motleyrice.com

Fidelma L. Fitzpatrick

ffitzpatrick@motleyrice.com

MOTLEY RICE LLC

Counsel for State of Oklahoma

William D. Perrine

wperrine@pmrlaw.net

Robert P. Redemann

rredemann@pmrlaw.net

Gregory A. Mueggenborg

gmueggenborg@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLORP.L.L.C.

David C. Senger

david@cgmlawok.com

Robert E Sanders

rsanders@youngwilliams.com

Edwin Stephen Williams

steve.williams@youngwilliaomnm

YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Food, Inc.
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John H. Tucker

jtucker@rhodesokla.com

Theresa Noble Hill

thill@rhodesokla.com

Colin Hampton Tucker

ctucker@rhodesokla.com

Kerry R. Lewis

klewis@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West

terry@thewestlawfirm.com

THE WEST LAW FIRM

Delmar R. Ehrich

dehrich@faegre.com

Bruce Jones

bjones@faegre.com

Krisann C. Kleibacker Lee

kklee@faegre.com

Todd P. Walker

twalker@faegre.com

Christopher H. Dolan

cdolan@faegre.com

Melissa C. Collins

mcollins@faegre.com

Colin C. Deihl

cdeihl@faegre.com

Randall E. Kahnke

rkahnke@faegre.com

FAEGRE & BENSON, LLP

Counsel for Carqill, Inc. & Cargill Turkey Producti on, LLC

James Martin Graves

jgraves@bassettlawfirm.com

Gary V Weeks

gweeks@bassettlawfirm.com

Woody Bassett

wbassett@bassettlawfirm.com

K. C. Dupps Tucker

kctucker@bassettlawfirm.com

Earl Lee “Buddy” Chadick

bchadick@bassettlawfirnmco

Vincent O. Chadick

vchadick@bassettlawfirm.com

BASSETT LAW FIRM

George W. Owens

gwo@owenslawfirmpc.com

Randall E. Rose

rer@owenslawfirmpc.com

OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel

smcdaniel@mhla-law.com

Nicole Longwell

nlongwell@mhla-law.com

Philip Hixon

phixon@mhla-law.com

Craig A. Merkes

cmerkes@mhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
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Counsel for Peterson Farms, Inc.

John Elrod jelrod@cwlaw.com

Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com

Erik J. lves eives@sidley.com

Frank Volpe fvolpe@sidley.com

Cara R. Viglucci Lopez cvigluccilopez@sidley.com

SIDLEY, AUSTIN, BROWN & WOOQOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, Il fevans@lathropgage.com
Jennifer Stockton Griffin jgriffin@Ilathropgage.com

David Gregory Brown
LATHROP & GAGE LC
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Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER

Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kanhmes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalhafles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT
Counsel for Texas Farm Bureau; Texas Cattle Feedeisssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultryand Egg Association & National Turkey
Federation

John D. Russell jrussell@fellerssnider.com
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FELLERS, SNIDER, BLANKENSHIP, BAILEY

& TIPPENS, PC
William A. Waddell, Jr. waddell@fec.net
David E. Choate dchoate@fec.net

FRIDAY, ELDREDGE & CLARK, LLP
Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS, HILLIS, REYNOLDS, LOVE,
DICKMAN & MCCALMON

Nikaa Baugh Jordan njordan@lightfootlaw.com
William S. Cox, llI wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC
Counsel for American Farm Bureau and National Cattemen’s Beef Association

Duane L. Berlin dberlin@levberlin.com
LEV & BERLIN PC
Counsel for Council of American Survey Research Omnizations & American Association for
Public Opinion Research

A. Diane Hammons, Attorney General, Cherokeediane-hammons@cherokee.org
Nation
Sara Elizabeth Hill sara-hill@cherokee.org
Counsel for the Cherokee Nation

Also on this 4th day of September, 2009 | maileday of the above and foregoing
pleading to:

Thomas C Green -- via email: tcgreen@sidley.com
Sidley, Austin, Brown & Wood LLP

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall

12



Case 4:05-cv-00329-GKF-PJC  Document 2587 Filed in USDC ND/OK on 09/04/2009 Page 13 of 13

58185 County Rd 658
Kansas, OK 74347

Cary Silverman -- via email: csilverman@shb.com
Victor E. Schwartz
Shook Hardy & Bacon LLP (Washington DC)

/sl M. David Riggs
M. David Riggs
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